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October 31, 2005                  

Bill Emlen, Community Development Director

City of Davis

Steve Patek, Director of Community Development

City of West Sacramento

Dan Sokolow, Community Development Director

City of Winters

Tricia Stevens, Community Development Director

City of Woodland

John Bencomo, Director of Planning and Public Works

County of Yolo

RE: "Agreement Regarding Mitigation for Impacts to Swainson's Hawk Foraging Habitat in Yolo 

County."

Dear Ms. Stevens, and Gentlemen,


I am writing on behalf of the Friends of the Swainson's Hawk, a nonprofit organization dedicated to protection and recovery of the threatened Swainson's Hawk ("SWH"), and the Yolano Group of the Sierra Club.  Approximately 600 - 800 nesting pairs of SWH remain in the Central Valley.  The majority nest in Sacramento, San Joaquin, Solano, and Yolo Counties, where large areas of SWH habitat are being lost to urban development and vineyard expansion.  My client is concerned about the adequacy and implementation of local programs to mitigate for loss of SWH foraging and nesting habitat, required by CEQA and CESA.

The Yolo County Habitat JPA, comprised of Yolo County and four Cities, is charged with implementing an "Agreement Regarding Mitigation for Impacts to SWH Foraging Habitat in Yolo County", dated August 2002, by the Cities, Yolo County, and DFG.  The JPA is the successor to a SWH mitigation fee program and Management Authorization created in l994. The Agreement provides that local government collects a mitigation fee from developers of projects on SWH foraging habitat, and forwards the fee to the Yolo JPA, which will use the fees to purchase mitigation habitat (easement or fee title) suitable for SWH foraging at the ratio of 1 acre of mitigation land for each acre developed.  The Agreement of August 2002, has expired, and the JPA and DFG are now considering a draft "interim" Agreement which would expire on December 31, 2007. 

It appears that the Yolo County HCP/NCCP will not be completed before 2008, by which time most foreseeable Yolo development projects will be approved and completed or nearing completion.

1.
The JPA Fee-based mitigation program has failed.

The current JPA mitigation fee of $4,900 per acre developed, of which $3,500 is assumed to be the per-acre price of a conservation easement, is obviously inadequate. 

As of September 1, 2005 the JPA and its predecessor have collected $4,830,176.81 of SWH mitigation fees and bank interest in its Wildlife Trust Fund, to mitigate for loss, due to urban development, of 2,657 acres of SWH foraging habitat since 1994.  (JPA Executive Director Staff Report, September 19, 2005, Item 11.)  Despite diligent efforts by the JPA's current project manager and real property acquisition agent, the JPA program, and its predecessor, has failed to acquire any mitigation land for loss of 2,657 acres of SWH foraging habitat since it started collecting mitigation fees in l994. 
West Sacramento will soon release EIRs for five new "major" development projects, totaling 2,453 acres, all of which is SWH foraging habitat. (The Parks, University Park, Yarbrough Village, River Park, Harbor Pointe).  Winters has released its Winters Highlands DEIR for 102 acres.  Assuming these projects go forward, the Yolo JPA will have an accumulated mitigation obligation of at least 5,202 acres, plus small projects, by the end of 2006 or early 2007.  It is untenable to expect to mitigate for 5,200-plus acres of development with the failed fee program.  There is no reason to expect the long-delayed HCP/NCCP to perform any better.

The JPA itself had admitted that "rapidly escalating property values will soon outpace the JPA's ability to successfully secure easements" to mitigate for impacts of development on SWH.  (JPA Executive Director Staff Report, June 20, 2005, p. 2)  Despite this recognition, the JPA has failed to increase its grossly inadequate mitigation fee of $4,900 per acre, although at its September JPA Board meeting, the JPA retained a consultant to study a possible fee increase. 

Even if the JPA were to increase the mitigation fee, there is no evidence that a fee charged today, based on today's land and easement prices, will be adequate to acquire mitigation land at a 1 to 1 ratio, which is suitable for SWH foraging and is within reasonable range of the local SWH population impacted by the project.  It is impossible to know whether a mitigation fee charged today will be adequate to buy an easement or title of an unidentified parcel of land for an unknown price tomorrow.  However, the experience of the Yolo JPA, the San Joaquin County HCP, and of the former fee-based programs of the City of Elk Grove and County of Sacramento have uniformly demonstrated that fee-based mitigation programs are a failure from the onset.  

2. 
Approval Of Development  Which Purports To Mitigate Impacts On SWH By Paying A Mitigation Fee Is In Violation Of CEQA 

Under CEQA, a mitigation measure which is speculative is rightly deemed infeasible.  Mitigation measures must be enforceable and feasible to implement. (Public Resources Code §21081.6(b), CEQA Guideline §15126.4(a)(2).) There must be reasonable certainty that adopted mitigation measures will be implemented.  Adoption of a mitigation measure which is speculative or infeasible due to insufficient or speculative funding is a clear-cut violation of CEQA.  CEQA requires that "feasible mitigation measures will actually be implemented as a condition of development."  (Federation of Hillside and Canyon Associations v City of Los Angeles, (2000) 83 Cal. App. 4th 1252, 1260, 1261).  Federation addressed a situation wherein adopted traffic mitigation measures were infeasible due to lack of funding sufficient to implement those adopted mitigation measures.  Same, see Napa Citizens for Honest Government v Napa County (2001) 91 Cal. App. 4th 342, 364; Endangered Habitats League v County of Orange (4th Dist, slip opinion, G034416) pp. 6, 7.  The facts of Federation, Napa, and Endangered Habitats are similar to the Yolo JPA, except that JPA program has a much lengthier track record of failure

The proposed new Draft Agreement between the JPA and DFG fails to meet the requirement of CEQA that mitigation measures be enforceable. (Public Resources Code §21081.6(b), CEQA Guideline §15126.4(a)(2), and Court of Appeal cases cited supra.)  It states that local government shall require developers to pay a one-time mitigation fee to the JPA, which shall use its "best efforts" to acquire, with 18 months of fee payment, one acre of mitigation land for each acre developed. (Draft Agreement, parag 3.c).  There is no enforcement mechanism if the JPA fails to acquire habitat mitigation land, and no evidence that payment of a mitigation fee to the JPA will be sufficient to acquire, monitor, and manage mitigation land or conservation easements at the ratio of 1 to 1. 

3.
Local Government Should Require Development To Dedicate Conservation Easements Or Fee Title of Mitigation Land Prior To Issuance Of Grading Permits Or Site Disturbance.
We urge DFG, the Yolo JPA, County of Yolo, and Yolo County cities enter into an agreement that all projects in excess of 20 acres dedicate mitigation land, by conservation easement or fee title, at the ratio of at least 1 to 1, prior to issuance of grading permits, grubbing, or other site disturbance, whichever occurs first, accompanied by payment of a one-time endowment fee sufficient to produce interest that will cover the costs of administering, monitoring, and enforcing the easement.  DFG, the JPA, the land use jurisdiction approving the development, and the Conservation Operator which monitors the easement should approve the location and suitability of the mitigation land, and the conservation easements protecting the land.  Parcels of less than 20 acres could have the additional option of paying a realistic mitigation fee based upon projected realistic land market conditions and costs. A mitigation bank for small projects would be appropriate.  The mitigation land should be located as close as possible to the area impacted by development so that the local population of SWH impacted by loss of habitat due to development will receive the benefit of the preservation of nearby SWH foraging habitat.  

Similar programs have been adopted and are being successfully implemented by City of Elk Grove and County of Sacramento, whose previous fee-based mitigation programs had failed, and is required for mitigation under the Natomas Basin HCP by Sutter County and Sacramento.  Woodland's Turn of the Century (Springlake) and Davis' Covell Village project (if approved by the voters) will mitigate by dedicating SWH foraging habitat plus payment of an endowment.

4.  
The JPA's Recent Proposal To Require Developers To Dedicate SWH Easements Within 24 Months After Project Approval Is Unenforceable And Therefore Inconsistent With CEQA And CESA.

The JPA has recently proposed that member agencies require developers of projects of 40 acres or more to locate, negotiate, and acquire SWH conservation easements within 24 months of project approval.  (JPA Staff Report, September 19, 2005, Item 10).  There is no enforcement remedy if developer fails to acquire easements.  Most Yolo projects are less than 600 acres and therefore are likely to be completed within 12 - 24 months of approval.  Project completion precludes suspension of development permits as an effective enforcement remedy.  Often, the developer is a project-specific limited liability company which is dissolved after project completion, leaving no party liable for uncompleted mitigation conditions.  Therefore, the proposal fails to meet CEQA's requirement that mitigation measures be fully enforceable. (Public Resources Code §21081.6(b), CEQA Guideline §15126.4(a)(2), and appellate court cases cited supra.)  

Clearly, a workable alternative exists.  We urge that you and the JPA join to require dedications of conservation easements or title, approved by DFG, the JPA, the land use jurisdiction, and the Conservation Operator, plus endowment, prior to grading.

Please contact me if you have any questions or wish to discuss this further.  I respecfully suggest that you forward this communication to your agency's attorney and governing body.

Very Truly Yours, 

James P. Pachl

cc:  Maria Wong, Yolo JPA

      Ryan Broderick, Director, DFG
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